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1. Pro te s t  a l l e g i n g  t h a t  a n  o ra l  s t a t e m e n t  made 
by a n  a g e n c y  o f f i c i a l  d u r i n g  a p r e - b i d  t ou r  
m i s l e d  b i d d e r s  c o n c e r n i n g  t h e  t o t a l  s q u a r e  
f o o t a g e  o f  t h e  s u r f a c e s  t o  be p a i n t e d  is 
d e n i e d  s i n c e  e f f e c t i v e  c o m p e t i t i o n  w a s  
a c h i e v e d  and  s i n c e  t h e  s o l i c i t a t i o n  con- 
t a i n e d  sca le  d r a w i n g s  of t h e  areas t o  be 
p a i n t e d  and  c a u t i o n e d  b i d d e r s  t o  v e r i f y  
c o n d i t i o n s  and n o t  t o  r e l y  on  o r a l  s t a t e -  
m e n t s  by government  r e p r e s e n t a t i v e s  t h a t  
v a r y  from t h e  d rawings .  

2 .  A l l e g a t i o n  t h a t  d r a w i n g s  accompanying a 
s o l i c i t a t i o n  f o r  p a i n t i n g  services were 
d e f e c t i v e  b e c a u s e  t h e y  d i d  n o t  allow b i d -  
ders  t o  ca lcu la te  a c c u r a t e l y  t h e  t o t a l  
area o f  t h e  s u r f a c e s  t o  be p a i n t e d  i s  
u n t i m e l y  because t h e  a l l e g a t i o n  i n v o l v e s  
a n  i m p r o p r i e t y  a p p a r e n t  i n  t h e  so l i c i t a -  
t i o n  and s h o u l d  have  been  r a i s e d  p r i o r  
t o  b i d  o p e n i n g .  

C h r i s t o s  P a i n t i n g  and C o n t r a c t i n g  Company p ro te s t s  
t h e  award of a c o n t r a c t  t o  F o r a k i s  P a i n t i n g  & C o n t r a c t -  
i n g  Co., I n c .  u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  GS-11B- 
08157 i s s u e d  by t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  ( G S A ) .  
The s o l i c i t a t i o n  was f o r  p a i n t i n g  s e l e c t e d  o f f i c e s  and 
c o r r i d o r s  a t  t h e  Pen tagon .  The p r o t e s t e r  c o n t e n d s  t h a t  a 
s q u a r e  f o o t a g e  f i g u r e  used  by agency  o f f i c i a l s  a t  a pre- 
b i d  c o n f e r e n c e  m i s l e d  b i d d e r s  and t h a t  d r a w i n g s  accom- 
p a n y i n g  t h e  s o l i c i t a t i o n  d i d  n o t  allow f o r  a n  a c c u r a t e  
c a l c u l a t i o n  o f  t h e  s u r f a c e  area t o  be p a i n t e d .  

W e  deny  t h e  p ro t e s t  i n  p a r t  and d i s m i s s  i t  i n  par t .  
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The s o l i c i t a t i o n  r e q u i r e d  b i d d e r s  t o  s u b m i t  a lump 
sum b a s e  b i d  f o r  p a i n t i n g  a l l  areas s p e c i f i e d  on  d r a w i n g s  
accompanying t h e  b i d  package .  The n o t e s  t o  t h e  d r a w i n g s  
s t a t e d  t h a t  t h e  work i n v o l v e d  p a i n t i n g  a l l  p r e v i o u s l y  
p a i n t e d  s u r f a c e s ,  s u c h  as w a l l s ,  c e i l i n g s ,  d o o r s f  windowsf 
and  duc twork  i n  t h e  d e s i g n a t e d  areas. The s o l i c i t a t i o n  . 
a l so  r e q u i r e d  b i d d e r s  t o  s u b m i t  a u n i t  price per s q u a r e  
foot  f o r  t h e  a d d i t i o n  o r  d e l e t i o n  o f  up t o  2 0 , 0 0 0  s q u a r e  
f e e t  o f  p a i n t i n g .  The government  r e s e r v e d  t h e  r i g h t  t o  
award t h e  c o n t r a c t  o n  t h e  basis  of t h e  t o t a l  o f  t h e  base 
b i d  and t h e  e x t e n d e d  u n i t  price b i d .  N e i t h e r  t h e  so l i c i -  
t a t i o n  n o r  t h e  d r a w i n g s  s t a t e d  t h e  t o t a l  s q u a r e  f o o t a g e  
o f  t h e  s u r f a c e s  t o  be p a i n t e d .  The d r a w i n g s ,  however ,  
i n d i c a t e d  t h a t  t h e y  were p r e p a r e d  t o  a scale o f  1 /16  
i n c h  t o  1 f o o t  and t h a t  most o f  t h e  c e i l i n g s  were e i t h e r  
9 or 1 4  f e e t  h i g h  w i t h  t h e  r e s t  v a r y i n g  be tween 8 and 1 0  
f e e t .  The s o l i c i t a t i o n  s t a t e d  t h a t  t h e  " c o n t r a c t o r  s h a l l  
v e r i f y  c o n d i t i o n s , "  and  c a u t i o n e d  b i d d e r s  n o t  t o  r e l y  on  
o r a l  s t a t e m e n t s  by government  p e r s o n n e l  a t  v a r i a n c e  w i t h  
t h e  IFB-. 

The a g e n c y  c o n d u c t e d  a pre-bid tou r  and  c o n f e r e n c e ;  
a r e p r e s e n t a t i v e  o f  t h e  p ro tes te r  a t t e n d e d  b o t h .  The 
p r o t e s t e r  c o n t e n d s  t h a t  d u r i n g  t h e  tour a GSA o f f i c i a l  
s t a t e d  t h a t  t h e  t o t a l  area t o  be p a i n t e d  measu red  776,800 
s q u a r e  f e e t .  A c c o r d i n g  t o  t h e  protester ,  t h e  o f f i c i a l  
emphas ized  t h a t  a G S A  e n g i n e e r  had d e t e r m i n e d  t h e  t o t a l  
a rea  t o  be p a i n t e d  and  t h a t  t h i s  f i g u r e  was a c c u r a t e .  
The agency  c o n c e d e s  t h a t  t h e  o f f i c i a l  u sed  a f i g u r e  of 
776,800 s q u a r e  f e e t  d u r i n g  t h e  t o u r  and may e v e n  have  
' s t a t e d  t h a t  t h i s  was t h e  t o t a l  area t o  be p a i n t e d .  The 
GSA e n g i n e e r ,  who d i d  n o t  a t t e n d  e i t h e r  t h e  t o u r  o r  t h e  
c o n f e r e n c e ,  a c t u a l l y  had e s t i m a t e d  t h e  area o f  t h e  s u r -  
f a c e s  t o  b e  p a i n t e d  as close t o  2 m i l l i o n  square f e e t .  
The agency  s a y s  t h a t  t h e  f i g u r e  o f  776 ,800  s q u a r e  f e e t  was 
o n l y  t h e  measurement  of t h e  f l o o r  space i n  t h e  areas t o  be 
p a i n t e d .  

When b i d s  were opened ,  t h e  p r o t e s t e r ' s  base b i d  o f  
$233,000 was s e c o n d  l o w ;  t h e  l o w  b i d  was $154,190.  E l e v e n  
o t h e r  b i d s  r a n g e d  be tween $310,975 and $477,000.  The 
g o v e r n m e n t ' s  estimate was $ 3 9 0 , 0 0 0 .  S h o r t l y  a f t e r  b i d  
o p e n i n g ,  t h e  l o w  b i d d e r ,  Brickwood C o n t r a c t o r s ,  I n c . ,  

- 2 -  



B-211634 

in fo rmed  t h e  c o n t r a c t i n g  o f f i ce r  t h a t  it had made a m i s -  
t a k e  and  w i s h e d  t o  wi thd raw i t s  b i d .  I t  s u b m i t t e d  work- 
s h e e t s  showing t h a t  it had u s e d  t h e  f i g u r e  o f  776,800 as 
t h e  t o t a l  s u r f a c e  area t o  be p a i n t e d .  The a g e n c y  per- 
m i t t e d  Brickwood t o  wi thd raw.  

Because t h e  p ro t e s t e r ' s  b i d  was below t h e  govern-  
m e n t ' s  estimate and  o u t  o f  l i n e  w i t h  t h e  o t h e r  b i d s ,  t h e  ' 

c o n t r a c t i n g  o f f i c e r  r e q u e s t e d  t h e  protester  t o  v e r i f y  i ts  
b i d .  The protester  r e s p o n d e d  w i t h  a l e t t e r  acknowledg- 
i n g  t h a t  it had made t h e  same m i s t a k e  as Brickwood,  b u t  
r e q u e s t e d  t h a t  i t  be a l l o w e d  t o  correct i t s  b i d  b e c a u s e  
it was b a s e d  on a "mutua l  m i s t a k e . "  I n  t h e  e v e n t  t h a t  
c o r r e c t i o n  w a s  n o t  p e r m i t t e d ,  however ,  t h e  protester  
r e q u e s t e d  t h a t  i t s  l e t t e r  be r e g a r d e d  a s  a w i t h d r a w a l  of 
t h e  b i d  and  a p r o t e s t  o f  any  award u n d e r  t h e  so l i c i t a -  
t i o n .  The c o n t r a c t i n g  o f f i c e r  r e q u e s t e d  t h a t  t h e  p ro -  
t e s t e r  s u b m i t  i t s  w o r k s h e e t s  i n  s u p p o r t  o f  i t s  claim of 
m i s t a k e ,  b u t  t h e  p r o t e s t e r  s a i d  it h a d  no w o r k s h e e t s  t o  
s u b m i t .  N e v e r t h e l e s s ,  t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  
t h a t  t h e  p ro tes te r ' s  b i d  w a s  so  f a r  o u t  o f  l i n e  w i t h  
those  o f  t h e  o t h e r  b i d d e r s  and  t h e  g o v e r n m e n t ' s  estimate 

, t h a t  a c c e p t a n c e  o f  t h e  b i d  would be u n f a i r  t o  t h e  pro- 
t es te r .  H e  t h e r e f o r e  p e r m i t t e d  w i t h d r a w a l  o f  t h e  b i d  and 
made award t o  a n o t h e r  b i d d e r .  The p r o t e s t  t o  t h i s  O f f i c e  
o b j e c t i n g  t o  t h e  award f o l l o w e d .  

The p ro t e s t e r ' s  b a s i c  c o m p l a i n t  is  t h a t  i t  and o t h e r  
b i d d e r s  were m i s l e d  w i t h  r e g a r d  t o  t h e  t o t a l  area t o  be  
p a i n t e d .  

The s e c t i o n  o f  t h e  s o l i c i t a t i o n  t h a t  announced t h e  
p r e - b i d  t o u r  and c o n f e r e n c e  p r o v i d e d  as  f o l l o w s :  

" N o  o r a l  s t a t e m e n t  made by a government  repre- 
s e n t a t i v e  d u r i n g  t h e  p r e b i d  c o n f e r e n c e ,  n o r  
any  w r i t t e n  r e c o r d  o f  s u c h  o r a l  s t a t e m e n t s  as 
may be made and s u b s e q u e n t l y  f u r n i s h e d  t o  t h e  
b i d d e r ,  w i l l  be deemed t o  have  t h e  e f f e c t  o f  
a d d i n g  t o ,  m o d i f y i n g ,  or o t h e r w i s e  v a r y i n g  from 
t h e  w r i t t e n  p r o v i s i o n s  of t h e  i n v i t a t i o n  f o r  
b i d s  ( i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o  s p e c i f i c a -  
t i o n s ,  d r a w i n g s  and w r i t t e n  amendments t o  t h e  
s o l i c i t a t i o n ) . "  
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In addition, the instructions to bidders on Standard Form 
22 provided: 

"Explanations to Bidders--Any explanation desired 
by a bidder regarding the meaninq or interpre- 
tation of the invitation for bids, drawinqs, 
specifications, etc., must be requested in 
writing and with sufficient time allowed for a 
reply to reach bidders before the submission of 
their bids. Any interpretation made will be in 
the form of an amendment of the invitation for 
bids, drawings, specifications etc., and will 
be furnished to all prospective bidders." 

These provisions clearly put bidders on notice not to rely 
on oral statements that varied from the terms of the 
solicitation and that any interpretation of the solici- 
tation would be only by written amendment. In such situa- 
tions, we will sustain a protest only if it can be shown 
that as a result of erroneous oral advice, effective 
competition was not achieved. - See Jensen Corporation, 60 
Comp.  Gen. 543 (1981), 81-1 CPD 524. In this case, 1 1  
bidders other than Brickwood and Christos submitted rea- 
sonably competitive bids on either side of the government's 
estimate. Clearly, effective competition was achieved. 
Thus, if any bidder relied on the oral representation that 
the surfaces to be painted measured 776,800 square feet, 
despite the inclusion with the solicitation of scaled 
drawings and the solicitation's clear warning that oral 
explanations would not be binding, it did so.at its own 
risk. 
B-2806-05.2, November 22, 1982, 82-2 CPD 464. 

- See Blue Ridqe Security Guard Service, Inc., 

To-the extent that the protester is contendinq that 
the drawings were defective because bidders could not 
determine from them the exact number of square feet to 
be painted, its contention is untimely. This alleqation 
involves an alleged impropriety apparent from the solici- 
tation. As such, our Bid Protest Procedures provide that 
any protest on this issue should have been filed prior 
to bid openinq. 4 C.F.R. 6 21.2(b)(l). Christos filed 
its protest here on April 28, well after the November 30 
bid opening; it is therefore untimely and will not be 
considered. Fairchild Weston Systems Inc., B-211650, 
September 20, 1983, 83-2 CPD 347. In any event, while we 
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think it would have been appropriate for the agency to 
have included in the solicitation, either on the draw- 
ings or elsewhere, the engineer's estimate of the total 
surface area to be painted, as indicated, it does not 
appear that the lack of this figure had a detrimental 
effect on the competition. 

We deny the protest in part and dismiss it in part. 
* 

&%le Q General u of ;he United.States 
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